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1. EXECUTIVE SUMMARY

The Federal Highway Administration (FHWA) has been responsible for the
implementation of the Highway Beautification Act (HBA) since its passage in 1965
through its Outdoor Advertising Control (OAC) Program. In addition to the traveling
public, key stakeholders affected by the OAC Program include members of the outdoor
advertising industry (sign owners, advertisers, suppliers, and landowners), groups
concerned about maintaining and improving scenic views, local governments, and state
and Federal regulators. Various conflicts have surfaced among these stakeholders over
the years. FHWA decided to pursue a conflict assessment to reach out to parties
interested in OAC to identify issues that cause controversy and suggest appropriate
methods for addressing conflicts and improving program results.

Through over 100 personal interviews, focus groups and public meetings in seven cities,
and over 1,800 comments in the Federal Register, this Assessment has gathered
perspectives about the OAC Program. The assessment team has reached several
fundamental conclusions:

1. Conflict about the OAC Program is substantive, organizational and attitudinal.

2. Although there are many issues in conflict, the key issues that are perceived as
both important to the stakeholders and having reasonable potential for agreement
are:

= The use of new technology in outdoor advertising

= Abuses of signage in commercial and industrial areas

= The future of nonconforming signs

= Control of vegetation in public right-of-way around billboards
= Inconsistent regulation and enforcement

= The organization of the OAC Program within FHWA

3. OAC Program organizational issues at FHW A warrant attention and should be
addressed through a forum that includes state regulators.

4. A well-structured collaborative process holds promise as a means to address
substantive issues. However, there are a number of conditions that need to be met
for a collaborative policy dialogue to succeed. Most important among these are:

= FHWA leadership, endorsement and active participation

= Good faith participation by key stakeholders

= Limited scope of issues

= Commitment to produce results within a specified time period

L
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5. We recommend either a National Policy Dialogue or a Multi-State Policy
Dialogue, as the first step toward resolving key substantive issues. Given the
range of issues in conflict, we believe that, if a single approach is pursued, the
National Policy Dialogue is preferred. We also identify other processes that can
complement either of these approaches.

Although dialogue is not an end in itself, a well-conducted process is likely to generate a
range of potential actions to enhance OAC effectiveness, from legislative proposals to
regulatory and administrative changes. If mutually agreeable proposals are generated by
a process that involves all key affected interests the chances of their successful
implementation rise dramatically.
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II. BACKGROUND

THE HIGHWAY BEAUTIFICATION ACT

The Highway Beautification Act (HBA) was passed in 1965 to: 1) protect the public
investment in highways, 2) promote the safety and recreational value of public travel, and
3) preserve natural beauty. Since its passage the HBA has been amended several times.

The HBA established Federal government control of outdoor advertising along over
300,000 miles of highways. This network includes Interstate Highways, National
Highways and various other highways constructed with Federal funding. States were
required to develop Federal-state agreements and then to administer their programs in a
manner consistent with Federal law and regulations, with oversight by the Federal
Highway Administration (FHWA) through its Outdoor Advertising Control (OAC)
Program.

In brief, the HBA limits outdoor advertising to zoned and unzoned commercial and
industrial areas and to the sites where advertised goods or services are offered. Signs that
were legally erected prior to the enactment of the HBA, but did not conform to HBA
restrictions are called “nonconforming signs.” The law addresses their removal and the
provision of just compensation. Signs along scenic byways as designated by the states
were also included under the purview of the Act. In the event of a state’s failure to
provide effective control, the Act calls for withholding 10 percent of Federal highway
funding apportioned to the state.

There are 46 states and several U.S. territories that regulate outdoor advertising under the
HBA. Alaska, Hawaii, Maine and Vermont opted to exclude billboards. In general,
states, counties and municipalities may adopt regulations that are more restrictive to the
billboard industry than the Federal law as long as their programs are consistent with
Federal law.'

CONFLICT AROUND THE OUTDOOR ADVERTISING CONTROL PROGRAM

The HBA has engendered conflict on a range of issues over the years from if and how
nonconforming billboards are removed to the definition of commercial businesses. Some
issues have been addressed legislatively and some through rulemaking. However, there
remain a number of issues that create controversy. The FHWA wanted a neutral
assessment about these issues to provide input into its decision making on ways to
improve Program results. The assessment also serves to inform all stakeholders about the
range of issues and the potential for resolution.

! For additional background on the Highway Beautification Act, see:
www.fhwa.dot.gov/realestate/oacprog.htm and http://www.fhwa.dot.gov/realestate/out_ad.htm
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BACKGROUND ABOUT THE ASSESSMENT

In 2005 the Office of Real Estate Services at FHWA Headquarters contacted the U.S.
Institute for Environmental Conflict Resolution for assistance in understanding and
resolving OAC-related conflicts.” The U.S. Institute convened a group of representative
stakeholders (called the Assessment Resource Group or ARG) representing diverse

interests with respect to outdoor advertising to help guide the Assessment process.” The
ARG:

= Developed criteria for assessor selection.

= Participated in the assessor selection process, facilitated by the U.S. Institute.*

= Provided early guidance about who should be interviewed.

= Suggested which cities across the country should be visited.

= Offered technical assistance and offered individual perspectives about a range
of issues.

= Gave early input about the question areas to be explored.

= Helped publicize the assessment effort and identify specific individuals to be
interviewed and to participate in the focus groups.

PURPOSE OF THE ASSESSMENT

FHWA and the U.S. Institute jointly issued a Federal Register notice defining the purpose
of the Assessment as follows:

The goal of the assessment is to reach out, through a neutral entity, to
parties interested in OAC to identify issues that cause controversy,
perspectives of the various stakeholders, and appropriate methods for
addressing conflicts and improving program results.... The FHWA wishes
to better understand the nature and complexity of the conflicts that have
developed in connection with the HBA, and what paths toward resolution
are available.

2 The U.S. Institute for Environmental Conflict Resolution is a Federal agency that provides alternative
dispute resolution and conflict management services for conflicts involving Federal agencies or Federal
interests. The U.S. Institute “provides a neutral place inside the Federal government, but independent of
other agencies, where public and private interests can reach common ground through the use of non-
adversarial, interest-based negotiation. For additional information see www.ecr.gov

? See Appendix A for a listing of ARG membership.

* In March 2006, the U.S. Institute issued a letter requesting “expressions of interest and statements of
qualifications for conducting a conflict/situation assessment related to outdoor advertising and its
regulation at the Federal level.” The ARG interviewed all candidates and selected the Osprey Group, a
dispute resolution and mediation firm based in Boulder, Colorado, and its partner, HNTB, to conduct the
Assessment. For more information about the Osprey Group, see www.theospreygroup.com

.
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How WE CONDUCTED THIS ASSESSMENT

In conducting this Assessment, information was solicited through four primary
mechanisms: personal interviews, focus group discussions, public listening sessions and
comments to an open docket in the Federal Register. We also attended the National
Alliance of Highway Beautification Agencies conference in August 2006 that was helpful
in introducing us to a range of outdoor advertising control issues.’

During the Assessment, we visited seven cities® where we interviewed 103 individuals,
conducted focus group discussions with 50 people, and had over 200 individuals attend
public “listening” sessions. A methodical process was initiated to solicit nominations for
interviews. For personal interviews, names were provided by ARG members,
interviewees were asked to suggest other names, and input was received through the
Federal Register.

The majority of the personal interviews were conducted face-to-face; these were
augmented by telephone interviews.” Focus groups were by invitation, representative of
various interests, and sought to address selected issues in depth through interactive
discussion among the participants. Public listening sessions offered an opportunity for
members of the general public to offer their perspectives.

In addition to the in-person mechanisms mentioned above, FHWA solicited public
comment on OAC issues through a notice in the Federal Register and the opening of a
docket for comment. The U.S. Institute provided us with a summary of these comments
so that the docket information could also inform this Assessment. In the period of almost
five months during which the docket was open approximately 1,800 comments were
received, several of which are included in this Assessment.

All personal interviews were conducted in confidence. The results of these interviews are
synthesized in this report without attribution. This report is our summary of the issues
and challenges facing the implementation of the HBA through the OAC Program. It
reflects the issues and concerns expressed by various stakeholders and interested parties
as we heard and understood them. We have tried to impartially reflect what we heard
about the nature of the challenges and the potential for solutions. To the extent there are
errors, they belong solely to us.

> Throughout this report we have inserted quotes from our interviews and the Federal Register in italics.
On a few occasions, we have included comments made at the NAHBA conference without attribution.
These are not distinguished from other quotes in any way.

® The cities visited were selected with the assistance of the ARG, and were, in chronological order:
Sacramento, Cleveland, Austin, Atlanta, Salt Lake City, Kansas City and Philadelphia.

7 A list of those who were interviewed may be found in Appendix B. The distribution of interviewees and
focus group participants was spread among four stakeholder groups: Federal and state government, local
government, industry (sign owners, advertisers, suppliers, landowners), and scenic (environmental interests
including garden clubs and scenic organizations). A table that summarizes the sectors which interviewees
and focus group participants represented is presented in Appendix C.

-
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III. THE ISSUES

OVERVIEW

We have identified three types of issues that impact OAC Program effectiveness. These
are:

= Attitude and Relationship Issues
= QOrganizational Issues
= Substantive Issues

At the outset of this Assessment we thought the most challenging issues would relate to
substantive topics, such as how to deal with new technologies or nonconforming signs.
These are indeed tough and important issues. But, the context in which they exist is just
as important.

This context includes the attitudes and relationships of various interests and
organizational issues at both FHWA and the state Departments of Transportation (state
DOTs). Recognizing the attitude and relationship issues and addressing the
organizational issues will increase the likelihood that the OAC program can be improved
at the Federal and state levels. As the diagram below reflects, the attitude and
relationship issues are pervasive. They both underlie and impact the organizational and
substantive issues.

FIGURE 1. OAC CONFLICT LANDSCAPE

Attitude

Substantive and Organizational
Issues Issues
Relationship
Issues
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In the sections that follow, we describe the most important issues in each of these three
categories.

A. ATTITUDE AND RELATIONSHIP ISSUES

The potential to resolve organizational or substantive issues depends, at least in part, on
the willingness of stakeholders to negotiate in good faith and the attitudes and
preconceptions they bring to the table. We have identified several issues:

=  Value Differences
=  Trust

= Discouragement

For each, we describe the issue and offer several quotes to provide perspectives from
stakeholders.

V ALUE DIFFERENCES

Fundamental differences in values emerged early in the course of this Assessment. There
are those who view outdoor advertising primarily through economic lenses and those who
view it primarily through aesthetic lenses. Many people commented on the employment
generated by outdoor advertising, the importance of the medium to local businesses, and
the current growth of the industry relative to other forms of advertising. Many others
commented that billboards are unsightly, that they constitute an imposition on the
traveling public, and that regulation should be more stringent and more strictly enforced
to preserve vistas. As one person noted, “We’ve helped the industry create a very
profitable marketplace, all in the name of aesthetics. They are protected from
uncompensated removal and the marketplace is limited, to their great profit.” From
another perspective, “It is clear that billboard opponents feel that their aesthetic values
are ‘correct’ and they are willing to impose these values on all citizens.” Another added,
“There’s the perception that OAAA likes the old system and doesn’t want any changes.
They use the Act as a way to restrict competition.”® And, finally, there are those who
offer the ostensibly balanced view, “Both sides have accountability issues — as do the
regulators.”

TRUST

Irrespective of the perspectives they represented, many of those with whom we spoke
articulated a low level of trust for those they see as being on the “other side.” Some of
this goes back to the inception of the HBA and its attempt to strike a balance that was
acceptable, but not ideal to any side. In addition, the early history of implementation,

¥ OAAA is the Outdoor Advertising Association of America.
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amendments to the Act, political tactics and tough rhetoric further lessened trust over
time. People from both the industry and scenic perspectives told us (not without irony)
that the “other side” was extreme in its viewpoints and that they would be loathe to trust
them to negotiate in good faith. The trust issue is exacerbated by the disparity in
resources. As one person said, “The scenic group fighting the billboard industry is like
baby sister fighting Goliath.” A similar comment: “There’s a very uneasy balance
between these two forces — zero sum game is the overall philosophy. Scenics don’t have
the political power that the industry has.” Clearly, for some, there is a real question
about whether a useful civil dialogue can occur between representatives of two key
interests, the industry and the scenic advocates, when such polarization has developed
over the years and trust is low.

Trust is principally an issue between the industry and the scenic interests. At the same
time, it is a mistake to characterize all industry as being the same. As one person noted,
“The industry is not a monolithic group. There’s a big difference between small
operators and large corporate entities.” One interviewee addressed the trust issue
between the scenic interests and industry by flatly stating, “There is often zero trust
between the parties.” Another said, “Facts are generally not in dispute, it’s the
perceptions of how each side operates. There is very low trust level between scenic folks
and the outdoor advertising industry. But, I believe the state folks are relatively
neutral.” This more neutral reaction about the agency staff is generally held, although
there is clear variability. Some are characterized as inflexible and having a bias against
the industry (e.g., “the bureaucratic folks from FHWA” ) while others are seen as doing a
reasonable job without being ideologically opposed to the billboard industry. One person
said, “By and large the DOTs are sincere people trying to do their jobs. They don’t have
a personal agenda. They’re trying to do the best they can. They’re trying to be fair and
reasonable.”

In spite of pervasive distrust, particularly between the industry and those with the scenic
perspective, people overwhelmingly expressed willingness to engage in a properly-
structured collaborative effort, indicating that they would approach the table with caution
and suspicion, but with a willingness to try to help change the prevailing dynamics for the
better. As one person said, “The context is one of distrust and mythology. We need to
build an atmosphere of trust, openness and honesty.”

DISCOURAGEMENT

Discouragement and frustration are particularly observable among many of those charged
with enforcing OAC. At both the state DOT and the Federal division levels, those
responsible for implementing the law frequently cite lack of support from higher levels in
their respective organizations, inadequate staffing and monetary resources, inefficient
structure and the frequency with which people attempt to “end run” their enforcement
efforts by involving legislators and administrators who are politically elected or
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appointed. One regulator noted, “The Program is so controversial. Whichever
stakeholder is offended, the strategy is to go political.”

At municipal and county levels, frustrations are similar. Even though local jurisdictions
often have standards that are more restrictive than state or Federal requirements, we
found practical limitations for a number of local governments. We were told that many
jurisdictions lack the resources to effectively deal with the billboard industry in court and
that, similar to the situation in many state DOTs, staff responsible for outdoor advertising
at local levels of government is often inexperienced and unlikely to have long term
continuity in their positions. Commenting on municipal capacity one person noted, “It’s
really hard to explain to people what the regulations mean and there’s little to no
enforcement so there’s a lot of illegal signage.” Another noted, “Locals get lots of
challenges about their ordinances and don’t have the money to either fight the lawsuits
or buy out signs.” For most municipalities, staffing of OAC involves only a part of the
duties and responsibilities of employees with this assignment. One city official expressed
frustration about the city’s inability to control signs saying, “It’s awful. We would like to
be able to control our own image. HBA was passed with a purpose. It was to control
aesthetics along the highway. Certainly, it was not intended to limit the city’s ability to
control its aesthetics.”

B. ORGANIZATIONAL ISSUES

Organizational issues came up during the Assessment at two levels.” First the Federal
program is considered and then the state DOT programs. Based on input from our
interviews, we believe both the Federal and the state programs are operating at
substandard levels because of choices made within the respective agencies. These
choices reflect priorities and decisions related to organizational structure, staffing and
funding. In the case of both the FHWA, at its headquarters and divisional levels, and the
state DOT's, most perceive that the agencies do not see outdoor advertising control as
integral to their core business.

OAC PROGRAM ORGANIZATION WITHIN FHWA

The issue

The Outdoor Advertising Control Program is seen by many as a “step-child” program
within the agency. In our interviews, industry representatives, people with a scenic
perspective, employees of various state DOTs and some employees of FHWA itself,
noted that OAC is not integral to the FHWA mission. One person commented, “Outdoor
advertising control is just not a high political priority relative to highway construction,
potholes, or safety. It’s a black hat issue. It is not a popular program with the states or

? There is, of course, a third level -- local jurisdictions. As might be expected, these jurisdictions control
outdoor advertising in many ways with great variability across the country. Generally, local government
ordinances may be more restrictive than state and Federal regulations.
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with FHWA for that matter.” As aresult of this “step-child” position, stakeholders
observed that within FHWA OAC has received limited resources and organizational
support.

Federal OAC Program managers are frequently criticized for their inability to make hard
and timely decisions. Some add that they believe the OAC Program is weak and unduly
influenced by political pressure. In the words of one, “The biggest problem is that
FHWA does not have a backbone.” Another stakeholder spoke to FHWA’s lack of
responsiveness, saying that, “FHWA speaks of a large game but has no intention of really
getting into it in that way. Their involvement is minimal, for example, when asked to
back or explain their decisions, they don’t really do it. They don’t know what decisions
to make. And, they take forever. They claim that politics precludes them from doing
anything. But, it really looks like stonewalling.”

Many people, particularly those employed by state DOTs, noted that the involvement of
FHWA divisions in OAC is quite variable, but often minimal. This variability, they said,
is frequently a function of the interest level of the division administrator or other division
employees. This interest level is generally seen as low. Others related their experience
that FHWA divisions only become involved when there is a “crisis” and then may or
may not have, in their opinion, a deep substantive background in the Program. Divisions
often feel caught between the states and FHW A Headquarters and find it difficult to be as
responsive as they would like to the state DOTs.

Many people, both within and outside of the outdoor industry, see the need for a stronger
and more effective Federal OAC Program. Some see greater centralization as part of the
solution while others suggest that devolving the program even further to the states is
preferable. As one person noted, “I truly feel that the current regulations are grossly
outdated and should be changed. The FHWA should consider relinquishing the control
and regulation of advertising devices to the states.” Conversely, some feel that the states
would not adequately control outdoor advertising without the benefit of an effective
Federal OAC Program. Reflecting this view, one person said, “I would advocate getting
rid of the HBA except that the state legislatures are beholden to the billboard companies.
Therefore, the Federal government is a very important big brother.”

Potential Focus Areas

= Structure. Address where the OAC Program is located within FHWA to
enhance its effectiveness through higher visibility and profile.

= Resources. Assure that the resources available to the Federal OAC Program,
in terms of both funding and personnel, including the quality and continuity of
leadership, are adequate to provide effective control and coordination with the
states.

L
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= Centralization. Address whether FHW A should centralize its OAC resources
and reduce the role of its divisions in OAC implementation. This concept is
supported by representatives of some state DOTs and some people from the
outdoor industry, but is not widely embraced.

STATE DOT OAC PROGRAM ORGANIZATION

The issue

State DOTs often find the OAC Program to be a difficult fit with the agencies’ overall
mission or core business. As with FHWA, it is frequently a program that is not embraced
by the state transportation agency itself: “The states are the implementers of the law.

But, they are not happy about getting stuck with this task.” Again, similar to the FHWA,
political influence is often cited as playing a role: “DOTs are the primary control factor,
for better or worse. In most states a low paid administrator is making important
financial decisions. Any denial often leads to a call to an Assemblyman who calls the
DOT Director. The implementation of the program is always under attack politically.”

Many state programs have been moved several times within the structure of their DOTs
and those involved in leading these programs are often not seen as being in key positions
within the state DOT hierarchy. A recent survey found that the outdoor advertising
control program in state DOTSs is housed at various locations including right of way,
maintenance, traffic operations, administration and contracts.'® It is also often observed
that OAC effectiveness varies widely among the states. We heard a number of examples
of OAC programs not receiving the support and resources they need. “States get permit
fees, but they are not adequate to cover costs of the program. Those running the
program are not in “career-enhancing” positions. It’s a no-where position within the
DOTs.”

The survey cited above reported that outdoor advertising control is often a “collateral
duty and the majority indicated they needed more time/staff to address program needs.”
Some maintain that the shortage of resources reflects the relative unimportance of OAC
compared with other state priorities.

Many states think the help and support they receive from FHWA is minimal. A number
like it that way but some worry about potential intervention if FHWA perceives a
“crisis” or is pushed to become more involved. Most states find coordination and
communication with FHWA to be quite limited regarding the OAC Program.

State DOT programs are often strengthened when FHW A shows an interest or places
pressure on the states; however, a number of the states do not find FHWA to be a strong
partner in implementing the OAC Program. As one stakeholder observed, “There are

' Clyde Johnson conducted this survey; he was formerly with FHWA and is currently employed by TBE
Group.
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real concerns with the trust factor between states and the Feds.” The relationships
between FHW A Divisions and state DOTs are often strained. Addressing the focus areas
below might help improve OAC effectiveness.

Potential Focus Areas

= Structure. Examine which states have the most effective OAC programs and
how the structure of the program within these state DOTs enhances this
effectiveness. Determine the extent to which the placement of the Program
within the state DOT detracts or enhances its effectiveness.

= Coordination with FHWA. Determine how the state DOTs and FHWA can
establish more effective partnerships perhaps by identifying the particular
characteristics of the exemplar states that demonstrate the best relationships
with FHWA or by identifying communication mechanisms that would
enhance coordination.

= Resources. Explore the correlation between resources and OAC program

effectiveness in various states. Determine ways to ensure that adequate
resources exist to effectively implement OAC at the state level.

C. SUBSTANTIVE ISSUES

Many substantive issues came up during the Assessment. Substantive issues emerged as
major when they were mentioned frequently, elicited strong opinions from various
individuals and, in our opinion, hold adequate potential for agreement. A number of
other issues, even though important, did not make our list as major."' Each of the issues
below is, based on our various sources of input, a major substantive issue.

= New Billboard Technology

= Commercial and Industrial Areas

= Nonconforming Signs

= Vegetation Control

= Inconsistent Regulation and Enforcement

11Substantive issues that are not defined on our list as “major” include: variability in the quality of
billboard inventories in different states, traffic safety, on-premise versus off-premise definitions, scenic
byways and segmentation, advertisement copy and content, perceptions about the original intent of the Act,
the removal of illegal signs, adequacy of permitting fees, taxes on billboards, valuation practices,
amortization, just compensation, condemnation and right-of-way expansion, profitability of the industry,
consolidation of the industry, the economic impact of outdoor advertising, signage for small rural
enterprises, logo signs, TOD signs, specifics about lighting, spacing and size, Indian lands, and outright
bans on billboards.

.
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= The Bonus Program

= FHWA’s 10% Penalty

= Federal-state Agreements

=  HBA Scope: Ongoing state Responsibility for the Federal Aid Primary System

Based upon what we heard, the first five substantive issues are judged as the most
important and are perceived to have the highest potential for agreement. We have called
these the Tier I issues as illustrated in the Table below.

TABLE A
ILLUSTRATIVE PRIORITY ISSUES M ATRIX

Perceived Importance

\ 4

Tier II Issues

»
»

Tier I
Issues

Tier II Issues

Potential for
Agreement

Tier II Issues Tier II Issues Tier II Issues

The others, or the Tier Il issues, are seen as either not quite as important or more
challenging in terms of reaching acceptable agreements on how to improve them. In
some instances, they are lower on the potential for agreement scale because of the
anticipated difficulty in achieving either regulatory or legislative change.'? Each of the
substantive issues listed above is discussed in the pages that follow with more detail
presented about the Tier I issues.

2 Even though some issues would appear to require legislative change for resolution, administrative
discretion may be available. As one person noted, “There’s great untapped potential for dispute resolution
in HBA. Section 131 allows the Secretary to suspend provisions of the Act when he finds it in the ‘public
interest.” There’s broad discretion — both an opportunity and a burden.” The extent of Secretary
discretion, if any, to address these issues is beyond the scope of this Assessment.

P it ]
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THE USE OF NEW BILLBOARD TECHNOLOGY IN OUTDOOR ADVERTISING

The Issue

Technological advances are creating more and more friction among people concerned
with outdoor advertising. Often, state and Federal regulators feel unprepared to address
the challenges posed by new billboard technology. In general, the outdoor advertising
industry sees regulators as inhibiting important advancement of the field, while
environmental and scenic interests see technology-based signs as further deterioration of
the scenic and safety qualities of the highway system. Some background may be helpful.

Historically, the word “billboard” originated because of the practice of posting “bills” on
“boards.” This may have begun as an alternative to posting them on trees, walls or
fences. Over time the “technology” of billboard advertising has evolved in many ways,
from the days in which billboards were hand painted, to printed strips of paper, to the use
of larger graphics printed on vinyl. Similarly, over time, signs have been lit in various
ways, neon was introduced, and various mechanisms made signs moveable.

Today technology is continuing to evolve in the outdoor advertising industry. LED
(Light Emitting Diode) technology is becoming increasingly popular in billboard
advertising. These signs are visible night and day. Changes in the advertising displayed
are initiated by computer.

The HBA and, subsequently, most Federal-state agreements did not anticipate the
technological changes now occurring in the outdoor advertising industry. To date, the
FHW A has allowed liberal interpretation of these agreements and given the states
discretion in their control of these signs (e.g., the frequency of message change)."?
FHW A has determined that flashing, intermittent or moving lights to display animated or
scrolling advertisements are not permissible, though changeable message signs are
allowed. A number of states have addressed the new technologies at least to some degree
with many allowing some form of changeable-message technology.

From the industry perspective, new technology signs that are able to convey shorter,
multiple or more time-sensitive messages are more cost-effective for advertisers and
more lucrative for sign companies. The industry sees these new updated structures as
more attractive and effective marketing tools. Currently, these signs are most likely to be
found in urban, high traffic areas. The OAAA has recognized and addressed some of the
concerns voiced by opponents of new technology signs.14

" A July 1996 FHWA memorandum stated in part: “FHWA will concur with a State that can reasonably
interpret the State/Federal agreement to allow changeable message signs if such interpretation is consistent
with State law. The frequency of message change and limitation in spacing for these signs should be
determined by the State. This interpretation is limited to conforming signs . . .”

'* The Outdoor Advertising Association of America (OAAA) updated its Code of Industry Principles in
2006 regarding digital billboards, adding: “We are committed to ensuring that the commercial and
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For many opponents, these signs represent a step in the wrong direction, further
diminishing the aesthetics of the highway landscape while posing a safety hazard to the
traveling public. While some opponents believe standards could address the major issues,
some opponents argue that the debate should be over whether to have such signs at all,
not over issues related to brightness or message frequency. Conversely, from an
advertising perspective, not allowing LED signs inhibits the logical evolution of
advertising technology.

There appears to be interest and a general openness among most parties for some form of
national technology standards. State regulators are looking to the Federal government to
provide clearer and more comprehensive guidance and, as mentioned, the industry trade
group, the OAAA, has adopted standards for its members. It should also be mentioned
that for some, developing standards is seen as inappropriate since they oppose the new
LED signs in any form.

The distinction between on-premise and off-premise signs is important and potentially
confusing. The HBA exempts on-premise signs from its control. Many, if not most, of
the signs commonly seen in urban areas are on-premise signs. There is a debate about the
line that distinguishes on-premise from off-premise signs. On-premise signs represent a
unique challenge to regulators and the industry. These signs are owned and operated by
business owners for the exclusive benefit of the establishment on which they are located.
On-premise signs cannot be used to advertise goods and services not sold on site.
Common examples are signs at the locations of restaurants, motels or gas stations. One
of the advantages of LED signs from an advertising perspective is their high visibility. As
highly visible on-premise LED signs become more and more common confusion is likely
to grow about the distinction between on-premise and off-premise signs and how they are
regulated.

Illustrative quotes

“We have not addressed technology at all. It’s just not in the law. FHWA has some
opinion letters, but there is no real action to date.”

“The FHWA and the states are now caught with people playing incredible games to do
what they want and stay within compliance. We don’t even know how to regulate. The
signs are like a huge flat-screen TV. We don’t have good information about the safety
implications. The rules are built around moving parts and flashing lights. Now it’s much
different.”

noncommercial messages disseminated on standard-size digital billboards will be static messages and the
content shall not include animated, flashing, scrolling intermittent or full-motion video elements (outside
entertainment areas). We are committed to ensuring that the ambient light conditions associated with
standard-size digital billboards are monitored by a light sensing device at all times and that display
brightness will be appropriately adjusted as ambient light levels change.”

L e
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“I would regulate electronic moving billboards so they aren’t at major intersections. Or
that they don’t show too many messages. Trivision could be regulated safely.”” Avoid
inundation that constitutes distraction. Regulate it so it’s consistent across the country.
We should anticipate more technological changes, such as electronic chips that transmit

to Blackberry’s.”®”

“The industry can see multiple ways to inundate the public. But cars are a bullet going
down the highway and safety should be the first consideration. The Feds should step up
to the plate.”

“In the last five years, digital signage is becoming cost effective. When the three big
companies adopt a new technology, it will happen across the industry.”

“We have ancient laws and regulations and the technology is way out ahead of us.”

“The line between on premise and off premise signs is increasingly vague with electronic
signs.”

“Billboards by their nature are changeable displays. Digital is a natural evolution.”

Potential Focus Areas

= Safety. Arguably, new high technology signs are safer for employees in the
outdoor advertising industry since they are programmable by remote computer
and do not involve the physical changing of advertising copy on billboards.
And, arguably, changeable LED signs constitute an increased safety risk to the
traveling public since the level of distraction is probably higher. The
challenge is to understand the safety impact of LED signs for the traveling
public.

= Standards. Aspects ripe for consistent regulation include brightness,
minimum spacing, message cycle times and location.

=  On-Premise Signs. Regulators should consider whether or not changeable
message signs that are on-premise, but have the potential to distract motorists
using a Federal highway, should be subject to Federal regulation. They
currently may be subject to state regulation.

" Trivision signs are signs that allow three messages to be shown consecutively by mechanical means.
' A Blackberry is an example of the many electronic devices currently available to consumers.
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ABUSES OF SIGNAGE IN COMMERCIAL AND INDUSTRIAL AREAS

The issue

The intent of the HBA was to limit, not prohibit outdoor advertising. To this end,
billboards were limited to areas that were commercial and industrial by zoning or use.
Other areas, such as rural landscapes, were to be protected from outdoor advertising. In
conducting this Assessment we heard widespread agreement that billboards should be
limited to legitimate commercial and industrial areas only. In addition, there was broad
consensus that there are landscapes where billboards clearly do not belong. Nevertheless,
abuses have occurred.

Numerous examples were reported where zoning decisions were made for the specific
purpose of allowing the permitting of billboards. This practice is referred to as “sham
zoning.” Another example is when “sham” businesses were established in unzoned
commercial or industrial areas and used as justification for sign permitting. Both of these
tactics are circumventions of the HBA and receive little support from those we
interviewed. Most believe that stronger regulations and/or enforcement would help
remedy this problem.

In addition, there are certain “gray area” circumstances that do not constitute outright
violations of the HBA but represent situations where the intention of the Act was
thwarted. One such circumstance occurs when commercial and industrial zoning is
established and billboards are erected long before commercial development occurs.
Another gray area occurs when a legitimate business that was used as a basis for
permitting a billboard goes out of business after the billboard is erected, but the billboard
operation then continues as a legal enterprise.

Many point to the irony that once a billboard is built, whether or not it was erected for a
“sham” business or in a “sham” zone, it is difficult and time-consuming to have it
removed. During the time when its legitimacy is being contested, the billboard is likely
to produce revenue well in excess of the appeal costs or fines that may eventually be
imposed. In general, larger billboard companies assert that it is “mom and pop” or
“renegade” businesses — with the former lacking knowledge of regulatory constraints and
the latter stretching the boundaries of what might be legally acceptable -- that try to take
advantage of “sham zoning” or intentionally create “‘sham businesses” in order to erect
billboards.

There was widespread support for improved enforcement actions against “sham”
businesses. While some suggested establishing more stringent standards for qualification
as a legitimate business, others suggested increased surveillance and field enforcement
activities. Many thought that more aggressive enforcement would dramatically curtail
problems with sham businesses although they recognize several of the problems with
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effective enforcement such as lack of adequate numbers of personnel or lack of funding
for enforcement activities.

While the specific positions varied, there was broad recognition of the legitimate role of
Federal and state regulation regarding the location of billboards. There was also
recognition on the part of the industry that there are landscapes of sufficient aesthetic
value or where visual impacts would be significant enough to justify the prohibition of
billboards in such locations. In addition, a number of interviewees thought that
commercial and industrial zoning alone was insufficient justification for billboard
construction.

Some find regulations that require specific criteria to justify a business as providing a
menu or checklist for those who want to push the limits of the regulations. A few of
these individuals advocated totally different approaches, such as real estate or marketing
appraisals, to determine the legitimacy of business operations.

Some also see a need to remove signs when a sham business site is no longer used for
commercial or industrial purposes. There are those who think that if there were a strict
approach for sign removal when a business no longer existed, the practice of creating
sham businesses would largely disappear. Currently, if the sham business ceases to exist,
the sign, which had been legally erected, becomes nonconforming. The current
risk/reward system encourages efforts by some to stretch the legal interpretation of the
law because the long-term gains can be so profitable.

Illustrative quotes

“The HBA allows signs in ‘unzoned’ areas. One small business pops up and then it
becomes the basis for eight billboards to be erected. It’s an enormous loophole.”

“We need to get aggressive about removing billboards in unzoned rural areas. They
clearly should not be there.”

“We need to address zoning as a prerequisite to allow billboard construction. It is a
false assumption that zoning corresponds with use of the property. It is often true in
urban areas, but not in rural areas.”

“The Federal law is so goofy. It made some assumptions that were just not right. It
assumed that signs could only be in commercial or industrial areas -- a poor assumption.
Zoning might lead actual land use by years and years, and then billboards can be erected
regardless of the actual underlying land use.”

“Zoning trends are moving in directions never anticipated.”
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Potential Focus Areas

= Enforcement. The challenge is to have stronger enforcement that does not
allow billboards to be permitted in areas improperly zoned or where “sham”
businesses exist. From a regulatory perspective, this burden largely falls on
the OAC program within the state DOT. Part of the challenge here is the
limited state resources devoted to surveillance activities and the willingness of
the states to actively pursue timely and aggressive enforcement action. There
are other informal opportunities that might be pursued in which the industry
can also help self- regulate these practices.

= Criteria. While the criteria approach used by many states to determine
whether a business qualifies as a legitimate business enterprise creates certain
problems in that it provides minimum guidelines for those who want to push
the legal boundar